STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND

PROFESSI ONAL REGULATI ON, DI VI SI ON

OF ALCCHOLI C BEVERAGES AND TOBACCO,
Petiti oner,

VS. Case No. 97-2228

MANGCS, | NC., d/b/a SEA PORT,

Respondent .

N N N N N N N N N N N N

RECOMVENDED CORDER

Pursuant to Notice, the Division of Adm nistrative Hearings,
by its duly-designated Adm nistrative Law Judge, Mary C ark,
conducted a formal hearing in the above-styled case on May 24,
2000, in Viera, Brevard County, Florida. The hearing was al so
conducted by tel ephone on June 13, 2000, for testinony of a
single w tness.

APPEARANCES

For Petitioner: James D. Martin, Esquire
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

For Respondent: Allen C. D. Scott, I, Esquire
Scott & Sheppard, P. A
101 Orange Street
St. Augustine, Florida 32084



STATEMENT OF THE | SSUES

The issues for resolution in this proceeding are whether the
Respondent conmitted the violations alleged in an admnistrative
conpl aint, as anmended, and if so, what discipline is appropriate.

PRELI M NARY STATEMENT

On March 31, 1997, Petitioner, D vision of Al coholic
Beverages and Tobacco (DABT) issued its 2-count adm nistrative
conpl aint alleging that Respondent, Mano's Inc., doing business
as Seaport (Mano's):

(a) on or about Septenber 30, 1996 - February 28, 1997,
failed to maintain separate records of all purchases and gross
sales of all alcoholic beverages and non-al coholic beverages and
food contrary to Section 61A-3.0141, Florida Adm nistrative Code,
and Sections 561.20(2)(a)4. and 561.29, Florida Statutes; and

(b) on or about March 8, 1997, refused to admt authorized
| aw enforcenent officers and Division enployees into |icensed
prem ses while in the awful performance of their duties,
contrary to Sections 562.41(3) and 561.29, Florida Statutes.

After Respondent's request for formal evidentiary hearing,
DABT referred the case to the Division of Adm nistrative Hearings
where it was assigned to an Adm ni strative Law Judge and was
schedul ed for hearing. Wth |eave of the Adm nistrative Law
Judge and w t hout objection by Respondent, DABT anended its
Adm ni strative Conplaint in Novenber 1997 to clarify Count 2 and

to add a third Count. Count 2 now alleges that on March 8, 1997



Mano's unl awful |y prohibited a D vision enpl oyee from performng
an inspection of the licensed prem ses, pursuant to Section
561.07, Florida Statutes, contrary to and in violation of Section
562.41(3), wthin Section 561.29(1), Florida Statutes.

Count 3 alleges that on or about March 8, 1997, Mano's
unlawful |y obstructed a | aw enforcenent officer in the
performance of his duties, contrary to and in violation of
Sections 370.021(5)(a), 843.02, and 561.29(1), Florida Statutes.

After several continuances and abeyance the hearing
proceeded as descri bed above.

At the hearing, DABT presented the testinony of Sam Brewer
and Josh Hooper and offered six exhibits, received in evidence as
Petitioner's Exhibits Nos. 1-6.

Respondent presented the testinony of its president and sole
corporate officer, Raynond Cascella; David Sargeant; and Jane
Davis. Respondent offered 11 exhibits, all of which have been
received in evidence with the exception of Exhibit No. 8,
rejected and marked for identification only, as irrelevant.
Respondent's Exhibit No. 11 was taken under advi senment at the
hearing. This is videotape fromsurveillance caneras at Mano's
from March 8, 1997, when DABT and ot her |aw enforcenent officers
i nspected the prem ses. The audio, and sonetines the video,
quality of the tape is poor but the Adm nistrative Law Judge has
viewed it inits entirety and has considered it in the

preparation of this Recormmended Order



The parties also stipulated to Joint Exhibit No. 1, a letter
from Respondent's counsel to Josh Hooper, DABT regional director
in Brevard County.

The Transcript was filed on June 13 and July 3, 2000. The
parties' Proposed Recommended Orders were filed on July 31, 2000.

FI NDI NGS OF FACT

1. Respondent, Mano's, Inc., doing business as Sea Port
(Mano's) is now and has at all relevant tinmes been a |icensee of
the Division of Al coholic Beverages and Tobacco (DABT) holding a
4 COP SRX special restaurant |icense. Mno's operates a
restaurant and | ounge |ocated in Cape Canaveral, Brevard County,
Fl ori da.

2. Mano's license requires that at least 51 of its gross
retail sales be served fromfood and non-al coholic beverages.
Mano' s |icense application clearly acknow edges this and the
requirenent that it maintain a bona fide restaurant wth 4000
square feet of floor space and seating for 200 patrons.

3. Raynond Joseph Cascella is the president, sole corporate
of ficer, and sole stockholder of Mano's. Attached to his license
application dated May 14, 1991, is his sketch of the |icensed
prem ses. The instructions on the application provide that the
sketch must include all specific areas which are part of the
prem ses sought to be licensed. The sketch provided by M.

Cascel l a includes the bar, restroons, dining roons, and kitchen.



4. On Septenber 10, 1996, Sam Brewer, then a special agent
wi th DABT, conducted an inspection of Mano's |icensed prem ses.
Speci al Agent Brewer found several violations on his visit; he
spoke with M. Cascella and gave M. Cascella a copy of the
i nspection report and three notices related to the viol ations.

5. The viol ations observed and noted by Special Agent
Brewer were inproper display of the facility license (in the
of fice rather than conspicuously displayed), insufficient seating
(160 seats rather than 200), and failure to maintain sales
recei pts or other records to docunent that the 51 percent non-
al cohol i ¢ beverages and food requirenent was net.

6. One of the notices provided to M. Cascella stated that
no | ater than Septenber 25, 1996, he nust bring to the Rockl edge
DABT office records pertaining to total sales of food, non-
al coholic, and al coholic beverages for the period June 1, 1996,

t hrough Septenber 10, 1996.

7. M. Cascella cane to the Rockl edge office on
Sept enber 25, 1996, but the records he brought were conputerized
summaries of credit card transactions and did not reflect a
break-out of sales of al coholic beverages and non-al coholic
beverages and food. There were no guest receipts nor register
tapes (also called "z-tapes") provided.

8. On Septenber 30, 1996, Special Agency Brewer issued
another notice to Mano's. The notice, signed by M. Cascella,

directs the licensee to produce these records to the Rockl edge



DABT district office no |ater than Cctober 15, 1996, or
adm ni strative changes woul d be brought against the al coholic
beverage |icense:
1) Al records relating to gross retai
sal es of food and non-A/B and all records
relating to gross retail sales of A/B
(i ncludi ng source docunents) (i.e., Z-tapes,
wai tress order checks), for the period
June 1, 1996 thru Septenber 10, 1996.
2) Al records relating to purchases of food
and non-A/B and all records relating to
purchases of A/B, for the period June 1
1996, thru Septenber 10, 1996. (Petitioner's
Exhi bit No. 4)

9. M. Cascella returned to the Rockl edge office on Cctober
15, 1996, with a box of papers. These papers were records of
purchases nade fromdifferent vendors but there were no records
of any retail sales by Mano's.

10. In spite of letters to Special Agent Brewer from Mano's
counsel promsing full conpliance and in spite of M. Cascella's
several efforts, M. Cascella never produced all of the required
records for the relevant period (June 1, 1996 through
Sept enber 10, 1996).

11. At the hearing in this proceeding M. Cascella
submtted a large plastic ziplock bag stuffed with register
recei pts fromJune 1, 1996, through Septenber 10, 1996. M.
Cascel | a t hought he had shown these or copies to Special Agent
Brewer but was not sure. M. Cascella also conceded that the

tapes were not conplete, as they were only fromthe cash register

at the bar, and none were fromthe register in the restaurant.



Thus, the receipts reflected nostly liquor sales for each day,
and very little food. (Transcript pp. 231-238)

12. On February 7, 1997, Special Agent Brewer sent an
official notice to Mano's informng the |icensee that DABT
intended to file adm nistrative charges for failure to produce
records as requested, in violation of Section 561.29(1)(j),

Fl ori da Statutes.

13. On March 8, 1997, Special Agent Brewer, two ot her DABT
agents, and several officers or agents from other |aw enforcenent
agenci es appeared at Mano's |icensed prem ses in Cape Canaveral .
M. Cascella, who lived upstairs with his wife, was sumoned by
t he bartender and cane downstairs imredi ately.

14. M. Cascella was very upset and told the officers that
they had no right to be there without a search warrant.

Thr oughout the inspection he remained very vocal and

argunent ative. Special Agent Brewer was |ooking for food itens
as part of his inspection and he requested that M. Cascella
grant access to a |locked area within the kitchen, a walk-in
cooler or freezer. Wen M. Cascella refused, Special Agent
Brewer informed himthat the refusal was a violation of the | aw
and he coul d be arrested.

15. Eventually during the inspection the agents gai ned
access to the area only after they cut the lock. M. Cascella

was arrested for his refusal to stop interfering with the



i nspection and for his persistent and obstreperous coments
during the agents' questioning of the bartender.

16. Between Cctober 1996, and Decenber 1996, Jane Davis, an
audi tor with DABT conducted a surcharge audit of Mano's for the
period July 1, 1993, through June 30, 1996. M. Cascella was
cooperative and had the records available for Ms. Davis' review
She did not conduct an SRX audit requested by Special Agent
Brewer, as she was being transferred from Rockl edge to Lakel and
and she could not take on the task of reviewing all of the Z-
tapes for a long period of tine. The surcharge audit Ms. Davis
conducted was for a purpose different fromthe determ nation of
percent age of al cohol sal es and non-al cohol sal es; her audit
period, and consequently the records she reviewed, were not the
June 1, 1996, through Septenber 10, 1996, period addressed in the
notices of violation issued by Special Agent Brewer.

CONCLUSI ONS OF LAW

17. The Division of Adm nistrative Hearings has
jurisdiction in this proceeding pursuant to Sections 120.569 and
120.57(1), Florida Statutes.

18. In license discipline cases such as this the agency
must prove the allegations of its conplaint by evidence that is

cl ear and convincing. Departnent of Banking and Fi nance,

Di vision of Securities and |Investor Protection v. OGsbhorne, Stern

& Conpany, 670 So. 2d 932 (Fla. 1996).



19. Section 561.20(2)(a)4, Florida Statutes, requires that
special restaurant |icensees nmust derive at |east 51 percent of
their gross revenue fromthe sale of food and non-al coholic
bever ages.

20. Rule 61A-3.0141, Florida Adm nistrative Code, provides
in pertinent part:

(1) Special restaurant licenses in excess of
the quota imtation set forth in subsection
561.20(1), Florida Statutes, shall be issued
to otherwi se qualified applicants for
establishments that are bona fide restaurants
engaged primarily in the service of food and
non-al cohol i ¢ beverages, if they qualify as
speci al restaurant |icensees as set forth in
subsection (2) of this rule. Special
restaurant |icensees nust continually conply
wi th each and every requirenment of both
subsections (2) and (3) of this rule as a
condition of holding a |license. Qualifying
restaurants nust neet the requirenments of
this rule in addition to any other

requi renents of the beverage |law. The suffix
"SRX" shall be nmade a part of the |icense
nunbers of all such |icenses issued after
January 1, 1958.

(2) Special restaurant licenses shall be

i ssued only to applicants for licenses in
restaurants neeting the criteria set forth
herei n.

(3) Qualifying restaurants receiving a
special restaurant |icense after April 18,
1972 nust, in addition to continuing to
conply with the requirenents set forth for
initial licensure, also nmaintain the required
percentage, as set forth in paragraph (a) or
(b) below, on a bi-nonthly basis.

Addi tionally, qualifying restaurants nust
nmeet at all tines the follow ng operating
requi renents:

(a) At least 51 percent of total gross
revenues nust cone fromretail sale on the



Iicensed prem ses of food and non-al coholic
beverages. Proceeds of catering sales shal
not be included in the cal cul ation of total
gross revenues. Catering sales include food
or non-al coholic beverage sal es prepared by
the licensee on the |icensed prem ses for
service by the licensee outside the |icensed
prem ses.

1. Qualifying restaurants nust nmaintain
separate records of all purchases and gross
retail sales of food and non-al coholic
beverages and all purchases and gross retail
sal es of al coholic beverages.

2. The records required in subparagraph
(3)(a)l. of this rule nust be naintained on
the prem ses, or other designated pl ace
approved in witing by the division for a
period of 3 years and shall be nade avail abl e
wi thin 14 days upon demand by an officer of
the division. The division shall approve
witten requests to maintain the

af orenenti oned records off the prem ses when
the place to be designated is the business
office, open 8 hours per work day, of a
corporate officer, attorney, or accountant;
the place to be designated is located in the
State of Florida; and the place to be
designated is precisely identified by
conplete mailing address.

3. Since the burden is on the hol der of the
special restaurant license to denonstrate
conpliance wth the requirenents for the
license, the records required to be kept
shall be legible, clear, and in the English
| anguage.

4. The required percentage shall be conputed
by adding all gross sales of food, non-

al cohol i ¢ beverages, and al coholic beverages
and thereafter dividing that suminto the

total of the gross sales of food plus non-
al cohol i ¢ bever ages.

* * *

(d) Full course neals nmust be avail abl e at
all times when the restaurant is serving

al cohol i ¢ beverages except al coholic beverage
service may continue until food service is
conpleted to the final seating of restaurant

10



patrons for full course nmeals. A full course
meal as required by this rule must include
the foll ow ng:

1. Salad or vegetabl e;

2. Entree;

3. Beverage; and

4. Bread.

(e) For purposes of determ ning required

per cent ages, an al coholic beverage neans the
retail price of a serving of beer, w ne,
straight distilled spirits, or a mxed drink.

21. DABT net its burden of proving the violation of the
above-descri bed records requirement. The requirenent that
records be made avail able within 14 days on denand rebuts
Respondent's argunment that the rule only requires the records be
mai nt ai ned, not that they be produced. Respondent had anple
notice of the period for which the records were sought, June 1
t hrough Septenber 10, 1996. The period referenced in the
adm ni strative conplaint, Septenber 30, 1996, to February 28,
1997, plainly establishes the period during which Respondent
failed to make all of the requested records avail abl e.
Specifically, Respondent failed to produce register receipts for
the restaurant register or other receipts adequate to conpute
conpliance wwth the 51 percent rule.

22. Subsections 562.41(3) and (5), Florida Statutes,
provi de:

(3) Any owner of such prem ses or person
havi ng the agency, superintendency, or
possessi on of sane, who refuses to admt such
officer or to suffer her or himto exam ne
such beverages, shall be guilty of a

m sdeneanor of the second degree, punishable
as provided in s. 775.082 or s. 775.083.

11



(5) Licensees, by the acceptance of their
license, agree that their places of business
shal | always be subject to be inspected and
searched w thout search warrants by the

aut hori zed enpl oyees of the division and al so
by sheriffs, deputy sheriffs, and police

of ficers during business hours or at any
other tinme such prem ses are occupied by the
| i censee or other persons.

23. By M. Cascella's refusal of DABT's access to the
cool er or freezer on his prem ses, Respondent violated Section
562.41(3), Florida Statutes. As argued by counsel for
Respondent, with support fromthe cases cited in his Proposed
Recommended Order, the warrentl ess search nust still be
reasonable and in this case it was. Wether the area was a
cooler or a freezer wwth no al cohol stored within, DABT's agents
were entitled to access as part of their inspection to determ ne
conpliance wth, anong other requirenents, the 51 percent rule.
For exanple, the quantity of food stored on the prem ses could
reveal whether or not an SRX |icense is capable of serving full-
course neal s.

24. Counsel for DABT did not address the el enents of the
third alleged violation in his Proposed Order and that allegation
i s deenmed abandoned. Moreover, M. Cascella's resistance was
nmerely verbal and obnoxious and was insufficient to establish a
violation of Section 843.02, Florida Statutes, the m sdeneanor

of fense of resisting an officer w thout violence. See In the

Interest of RS v. State, 531 So. 2d 1026 (Fla. 1st DCA 1988);

12



L.AT. v. State 650 So. 2d 214 (Fla. 3d DCA 1995); and B.L.M .

State, 684 So. 2d 853 (Fla. 5th DCA 1996).
25. Section 561.29(3), Florida Statutes, provides:

(3) The division may inpose a civil penalty
against a licensee for any violation
mentioned in the Beverage Law, or any rule

i ssued pursuant thereto, not to exceed $1, 000
for violations arising out of a single
transaction. |If the licensee fails to pay
the civil penalty, his or her |icense shal

be suspended for such period of tine as the
di vision may specify. The funds so collected
as civil penalties shall be deposited in the
state Ceneral Revenue Fund.

The penalty of $1, 250 suggested by Petitioner is within the
penal ty guidelines of Rule 61A-2.022, Florida Adm nistrative
Code.

RECOMVENDATI ON

Based upon the foregoi ng Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the agency enter its final order finding
t hat Respondent violated Rule 61A-3.0141, Florida Adm nistrative
Code, and Section 562.41(3), Florida Statutes, and inposing civil
penal ti es of $250 and $1, 000, respectively, for a total of

$1, 250.
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DONE AND ENTERED this 29th day of August, 2000, in

Tal | ahassee, Leon County, Flor

COPI ES FURNI SHED

James D. Martin, Esquire
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-22

Allen C D. Scott, Il, Esquire
Scott & Sheppard, P.A

101 Orange Street

St. Augustine, Florida 32084

Bar bara D. Auger, Ceneral Coun
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-22

Joseph Martelli, Director
Di vi si on of Al coholic Beverage
Departnent of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-22

i da.

MARY CLARK

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 29th day of August, 2000.
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wwthin 15
days fromthe date of this Recormmended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll

issue the final order in this case.
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